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F E A T U R E

2015 has been a busy year in claims,
mirroring the busy year in the real
estate market (see Figure 1). It is antic-
ipated that the Insurance Corporation
will have opened 328 new claims in
the 2015 calendar year, with approxi-
mately 500 open claims currently.
This year, the Directors of the Insur-
ance Corporation retained Cameron &
Associates to conduct a claims audit.
This is done every three years and is
an opportunity to have an independ-
ent review of claim files to ensure that
claims are being managed in an effec-
tive manner and in keeping with “best
practices.” Results of the audit were
positive, with the auditors noting the
very competent proactive handling of

Best Practices for Best Results

litigation files by the Staff Lawyers and
their dedication to the task of represent-
ing licensees. Although the auditors
found a very high level of service, some
improvements have been made in liti-
gation and file management so as to
ensure the most efficient and effective
procedures are consistently followed.
The Insurance Corporation also
seeks feedback from licensees when-
ever a claim file is closed by sending
out claim satisfaction surveys. Over
the past five years, the survey results
show a high degree of satisfaction, with
an average of 96% rating for the Staff
Lawyers. Any negative comments are
considered carefully with a view to
determine how we can improve. The
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Insurance Corporation encourages all
licensees to complete and return these
surveys so that we can continue to
provide the high quality of service we
expect our insureds to receive.

Figure 1
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2015’s Five Most
Expensive Claims

1
2
3
4
5

Negligence:
A buyer’s agent was alleged
to have failed to follow
instructions to remove
subject clauses
Total, including legal costs:
$821,000.

Negligence:
A buyer’s agent was alleged
to have been negligent in
failing to advise his client of
important terms in a lease
pertaining to the property
being purchased.
Total, including legal costs:
$374,000.

Negligent
Misrepresentation:
A buyer’s agent was alleged
to have misrepresented the
value of the property to an
unrepresented seller.
Total, including legal costs:
$166,000.

Negligent
Misrepresentation:
A seller’s agent was alleged
to have negligently misrep-
resented the terms of a lease
to a buyer.
Total, including legal costs:
$140,000.

Negligent
Misrepresentation/
Breach of Fiduciary Duty:
A limited dual agent was
alleged to have provided
negligent advice to a seller
respecting offers and value
and to have preferred the
interests of the buyer.   
Total, including legal costs:
$98,000.

Each year we see claims against licensees that could have been easily
prevented. Here are some examples of these claims, with a suggestion
on how to avoid the problem in the first place:

M I S T A K E: Selling a property to two buyers at once
This can occur when a seller’s agent fails to ensure that a clause is inserted into
a back-up offer to protect the seller, resulting in the seller being contractually
bound to sell to two different buyers. There were eight claims this year relating
to back-up offers.

S O L U T I O N: Review all offers and counter-offers carefully to ensure that
clauses important to your clients are included and have not been crossed out or
changed and if so, bring this to their attention before they commit to the deal.
The clause provided in the Professional Standards Manual for back up offers is
“Subject to the Seller ceasing to be obligated in any way under the previously
accepted Contract of Purchase and Sale on the subject property on or before (date).”

M I S T A K E: The contract is signed by the wrong party
This occurs when a licensee is dealing with someone other than the party on title.
The licensee may not know who is on title and have the wrong party sign the
contract or the licensee may be dealing with someone who does not have proper
authority to act for the party on title. There were 12 claims this year dealing with
negligence in relation to the parties to a contract.

S O L U T I O N: Obtain and read the title before a contract is prepared and
know the name of the party on title. If you are dealing with someone with
a Power of Attorney, obtain a copy and advise the parties to seek advice from
their lawyers to ensure that the form of the Power of Attorney is valid and is
acceptable for Land Title purposes.

M I S T A K E: Providing incomplete strata documentation
This can happen when a licensee selling a strata unit is alleged to have failed to
provide the buyer with material information about the strata. The buyer may claim
that they were not provided with Minutes that contained references to defects.
There were 10 claims this year relating to strata documentation.

S O L U T I O N: Review the documents you are providing to ensure that you
have a complete set. Each set of Minutes usually approves the Minutes from
the last meeting so you can see if the referenced Minutes are missing. A list of
the strata documents that should be obtained can be found in the Professional
Standards Manual, Section 5, Strata Sales along with a Checklist.

Common Mistakes – Easy Solutions

Most real estate licensees do not pay much attention to the terms of their profes-
sional liability coverage unless they are facing a claim. However, it is a good idea to
be familiar with your coverage, particularly if you might be embarking on activities
that are not covered or that could impact your coverage. Here are a few reminders
of things to watch out for:

You will not have coverage if you are performing services outside your role
as a real estate licensee.

Coverage under the Indemnity Plan is for claims arising out of errors by you
“in performing or failing to perform real estate services for others.” The defini-
tion of real estate services” is as defined in the Real Estate Services Act (“RESA”).
If claims are made against you for services that do not fall within this definition,
you may not have coverage.

Coverage: A Little Knowledge is a Good Thing

continues to page 5

http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/00_04042_01
http://www.recbc.ca/pdf/forms/receiptofstratcorp.pdf
http://www.recbc.ca/psm_hierarchy/subsection/?sub=strata-documents&hier=subsub
http://www.recbc.ca/psm_hierarchy/subsection/?sub=strata-documents&hier=subsub
http://www.recbc.ca/psm/offers-after-an-offer-has-been-accepted-back-up-offers/
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It is a fundamental step in almost
every real estate transaction in British
Columbia — a deposit is paid by the
buyer. The buyer puts up “good faith
money” to give the seller some assur-
ance the buyer is serious about the
transaction, and a fund to claim in
the event the buyer does not meet its
commitments.
Deposits made in real estate contracts
are a special breed of deposit. Unlike
deposits in other contexts, in the ab-
sence of clear provision in the contract
to the contrary, a “reasonable” deposit
in respect of the purchase and sale of
real estate will be forfeit in the event a
buyer fails to complete in accordance
with the terms of the contract. 
If a deposit is so large that a seller’s
retention would be penal or uncon-
scionable, the court will not consider
it to be “reasonable” and may relieve
against forfeiture. The courts in BC
have not provided clear guidance
on what will be considered penal or
unconscionable, although it appears
deposits of 10% or even 20% of the
purchase price are likely to be consid-
ered reasonable.
Special considerations apply when
licensees are conducting early market-
ing of a development. Amended Policy
Statement 5 of the Real Estate Devel-
opment Marketing Act states that, until
a buyer is provided with a disclosure
statement setting out particulars of an
issued building permit, a deposit of no
more than 10% of the purchase price
can be paid.
As most licensees are likely aware,
our Court of Appeal clarified, in Tang v.
Zhang, 2013 BCCA 52, that a reasonable
deposit paid in a contract containing
wording found in a then standard form
contract would be forfeit, in its entirety,
upon a buyer failing to complete in
accordance with the terms of the con-
tract. The court overruled its previous

decision in Agosti v. Winter, 2009
BCCA 490, noting in such circum-
stances, the seller had to prove its
actual damages, and if they were less
than the deposit, the buyer was entitled
to the balance. The reasoning in Tang
makes it clear that, absent explicit
contractual language to the contrary,
forfeiture will occur. The current ver-
sion of the contract of purchase and
sale was revised to make this clear.

Given this, and the Tang decision,
when preparing an offer for a prospec-
tive buyer, a buyer’s agent should
advise their client of the strong possi-
bility that, should they fail to complete,
the deposit will be forfeit (though the
brokerage must still comply with
stakeholder requirements). If buyer
clients have questions regarding this
prospect, licensees should encourage
them to obtain legal advice before
making the offer. Unless specifically
instructed otherwise, the licensee
should not suggest a deposit more
than necessary to, in the licensee’s view,
make the offer competitive, taking
into account local deposit practice, any
information the seller has provided as
to their expectations, and the ex-
pected level of interest in the property.
It will generally be in a seller’s best
interest to have as large a deposit as
possible. When reviewing an offer with
a seller, a seller’s agent should bring
their client’s attention to the amount
of deposit offered, and any terms
associated with it. The seller should
be considering these things in evalu-
ating the strength of any offer. If the
offered deposit is meaningfully larger

than common for the market, the
client should be warned there is a risk
that, even if the buyer wrongfully does
not complete, the buyer will not be
required to forfeit some or all of the
deposit if the court views it as penal
or unconscionable.
Careful attention should be paid to
contractual provisions as to when the
deposit is to be paid, and the allowable
method of payment, if specified. Most
contracts, including the standard form
contract of purchase and sale, now
provide that the seller may, at the seller’s
option, terminate the contract if the
deposit is not paid as required. If acting
for a buyer, a licensee must ensure his
or her principal is aware how, when,
and where the deposit is to be paid.
It is good risk management to draw
these provisions to the buyer’s atten-
tion orally, and in writing, and to send
reminders as the deposit deadline
approaches. 
The current standard form contract
of purchase and sale allows for deposits
to be made by uncertified cheque, cer-
tified cheque, bank draft, cash, or using
a trust cheque of a lawyer, notary, or
real estate brokerage. When a licensee
receives any deposit funds (or other
funds), in any form, from, for, or on
behalf of a principal, section 27 of the
Real Estate Services Act requires they
must promptly deliver it to their bro-
kerage, which must promptly pay the
funds into a trust account.
There have been several claims
brought by sellers, against licensees,
in circumstances where a deposit
cheque of an accepted offer was deliv-
ered to the buyer’s agent, and then
returned to the buyer upon their
demand, before the cheque was pro-
vided to the brokerage. To avoid such
claims, as well as client management
and regulatory issues, prudent 

continues to page 4

CAREFUL ATTENTION SHOULD

BE PAID TO CONTRACTUAL

PROVISIONS AS TO WHEN THE

DEPOSIT IS TO BE PAID...

Risk Management in
Dealing with Deposits
SCOTT CORDELL,  KILLAM CORDELL MURRAY

L E G A L  U P D A T E
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practice is to, in any circumstance
where there is an accepted offer,
deliver the deposit to the brokerage
as quickly as possible.
When a deposit is paid by certified
cheque or bank draft, there is another
reason for both the licensee and bro-
kerage to deal with it promptly, and
with care. Both certified cheques and
bank drafts are negotiable instruments,
which are the same as cash. If they are
lost, stolen or destroyed, they cannot
simply be stopped or cancelled, as the
issuing financial institution is required
to hold the purchase funds, and to
honour the instrument, for 10 years
after it was issued. While the Bills of
Exchange Act provides a mechanism
to compel the issuing financial insti-
tution to provide a replacement cheque
or draft, it is required to do so only
upon a court application being brought,
and the applicant posting adequate
security.
If the amount of the original instru-
ment is small, the involved financial
institution may be satisfied with a letter
of indemnity from the brokerage. For
larger amounts, the financial institu-
tion may demand a bond, or in the case
of at least one institution of which the
writer is aware, that the person seeking
a replacement draft deposit additional

security with the institution, in full
amount of the lost draft, to be held in
a term deposit for 10 years. It may take
a month or more to obtain a replace-
ment certified cheque or draft. A court
application may be necessary. The Real
Estate Council of BC may not be willing
to wait, and may require the brokerage
to make up the funds in the interim. 
Trust fund deficiencies, even tem-
porary ones, may cause the involved
transaction, or one or more related or
subsequent transactions, to collapse.

Regulatory proceedings may result.
Strong internal procedures for deal-
ing with certified cheques and drafts
should be in place to avoid these risks.
It is important to remember that,
once a deposit on an accepted contract
is held by the brokerage in its trust
account, the funds are not held by the
brokerage as agent for the seller or
the buyer. The funds are held, and
must be dealt with, pursuant to the
stakeholder provisions found in sec-
tion 28 of the Real Estate Services Act
or, in the early marketing of develop-
ment property, section 18 of the Real
Estate Development Marketing Act. The
provisions in each act are different,

and in the case of the latter Act,
complex. Under the Real Estate Services
Act, typically a stakeholder may only
release a deposit upon the written
instruction of all involved parties, or an
order of the court.
Occasionally, parties to a real estate
contract wish the deposit to be held
by the seller (a “direct deposit”), or
party other than a real estate broker-
age. If the deposit funds are cash, or
will flow through a brokerage’s trust
account, s. 27(4) of the Real Estate
Services Act requires that there be a
written agreement, separate and apart
from the contract of purchase and
sale, signed by all parties to it, waiving
the requirement the brokerage to hold
the deposit funds as a stakeholder. It is
prudent to ensure any such agreement
sets out who is to hold the deposit, and
on what terms. In any such circum-
stances, and particularly where a
direct deposit is to occur, prudent risk
management requires that the licen-
see advise the buyer that the deposit
arrangement is not typical, and may
result in risk. The licensee should
recommend the buyer obtain inde-
pendent legal advice.
Recent revisions to the Real Estate

Services Act now allow a licensee or
brokerage to accept and deliver
cheques, certified cheques, and bank
drafts payable to a third party deposit
holder without requiring an agreement
separate and apart from the contract

continued from page 3
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STRONG INTERNAL PROCEDURES

FOR DEALING WITH CERTIFIED

CHEQUES AND DRAFTS SHOULD

BE IN PLACE...

The Insurance Corporation’s current
Chair, Rosemary Barnes, and Past Chair,
Judi Whyte, will be retiring from the
Board of Directors early in the new year
after having each served two three-year
terms. The Insurance Corporation
would like to extend its gratitude to
Rosemary and Judi for their extensive
contributions.

Marshall Cowe and Michael Ziegler
have been appointed to the Board of
Directors by the Real Estate Council
of BC effective February 1 and March
1, 2016, respectively.

New Directors

Mr. Cowe is an Associate Broker
licensed with Royal LePage West Real
Estate Services in Coquitlam. He has
been active in real estate for over 43
years and has been a Director for the
Real Estate Board of Greater Vancouver
and the BC Real Estate Association. He
is also a Past Chair of the Real Estate
Council of BC.

continues to page 5

Mr. Ziegler is a co-Managing Broker
of Newport Realty Ltd. in Victoria and
has been active in real estate for over
40 years. He is a Past President of the
Canadian Real Estate Association, Past
Chair of the Real Estate Council of
BC and has served as a Director on
the Special Compensation Corporation
and the Victoria Real Estate Board.
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of purchase and sale (under specified
conditions). In preparing an offer
including such a term, it is prudent
practice to recommend the offer
provide that the third party is to hold
the deposit as a stakeholder, in accor-
dance with the provisions of the Act.
Sometimes a deposit which is due
does not come in, or comes in by
cheque, and the cheque is not hon-
oured. In these circumstances, Real
Estate Council of BC Rules 3-1 and 3-2

require the licensee to advise their
managing broker, and the managing
broker to advise all parties to the trans-
action. Failure to do so may result in
regulatory proceedings against the
involved licensee or broker.
Dealing with contractual terms related
to deposits, and deposits themselves,
are in most cases straightforward, and
it is easy to treat them lightly. However,
close attention should be paid to the
many rules and regulations governing
deposits. Adopting the practices re-
viewed above will minimize the risk a
licensee will be involved in a claim,
or regulatory proceedings.

Our mission is to provide adequate cost-

effective professional liability insurance

for the protection of real estate licensees

and thereby the public.

MISS ION  STATEMENT

Coverage
continued from page 2

Licensees who are giving advice or opinions on property values outside of a
trade or prospective trade in real estate may not have coverage if they are sued
for negligent advice. For example, licensees who are retained to provide an expert
opinion to a lawyer on the value of property for use in a matrimonial or other
legal dispute where there is no trade in real estate (as defined in RESA) may
not have coverage under the Indemnity Plan if they are sued for negligence in
providing that opinion.

The Indemnity Plan also excludes coverage for claims relating to or arising out
of activities as an insurance agent or insurance broker, builder, contractor, prop-
erty developer, mortgagee, notary public, property appraiser or court appointed
administrator (Exclusion 2 of the Indemnity Plan). Licensees who take on these
roles are taking on additional risks beyond that of the real estate licensee. If you
are engaged in any such activities you should consult with an insurance broker
regarding arranging insurance coverage that does apply.

You will not have coverage for a claim triggered when you press for payment
of a commission.

As indicated in the December 2012 edition of the Risk Report, licensees should
“think twice before you press for payment of a commission or fee when a trans-
action has gone badly or where it has not completed at all.” Exclusion 6 of the
Indemnity Plan provides that there is no coverage where “a claim is precipitated
by an attempt to collect a commission or fee.”

Don’t delay in reporting problems to us.

If someone says that they are going to make a claim against you or if you think
you have made a mistake, report to us without delay. We can bring many years of
experience in handling problems like yours to assist you and it will not cost you
anything to simply report the matter. Sometimes we can make the problem go
away entirely, but we need to have the chance to do so. This opportunity could be
lost if you delay in reporting. If you are asking yourself, should I report a matter
to E&O, the answer is that you should do so. It is better for you to contact us
about a problem when it arises than to have problems get worse because we did
not know about them until it was too late to take steps to address them.  Delay in
reporting can cause the loss of your insurance coverage. Don’t be afraid to report
and don’t try to be a hero by trying to fix things yourself.

A copy of the current Indemnity Plan RE0315 can be found on the website at
www.reeoic.com, password is eno.

http://www.reeoic.com/media/doc/RE0315%20Indemnity%20Plan%20-%20final%20%2800117751xC0022%29.pdf
http://www.reeoic.com/media/doc/RE0315%20Indemnity%20Plan%20-%20final%20%2800117751xC0022%29.pdf

